Tribal Customary
Adovtion

The Nuts and Bolts of an
Essential New
Permanency Plan

2012 CA State ICWA Conference - Blue Lake, CA

Presented by:
Nancy Currie, MA LMFT

Director of Tribal Family Services Soboba Band g8
of Luisefo Indians |

EST. JUNE 19, 1883 e



California Customarv
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The Need to Include
Customarvy Adoption
in California State Law

Welfare and Institutions
Code




Looking back is vart of looking
forward...

Hlstorlcally and tradltlonally, adoption has been practiced
in .,. comr ‘_,g ities t ough custom and ceremony.
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PermanencyV and Termination of
Parental Rights

**Federal child welfare law and policy express

oreference for te 1nat10n of parental
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HOW DID WE GET

HERE?




‘Whvy TCA?

¢ Tribes in California routinely contest adoption because it
requires TPR and TPR is culturally offensive for many
tribes.
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‘Why TCA?

¢+ TCA allows for AAP funding but without TPR.

— The Administration for Children and Families stated, “It
has beer}i b;u ht to our attentlon that there are
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The Definition

Tribal Customary Adoption is an agency
adoptlon by and through the tribal
customs, r;;,}ﬁ, ior . orlaw of an Indian

(W&I Code §366.24)




MAIN TENETS OF TCA

% Specific to CA dependent Indian children under the ICWA

% Occurs under the customs, laws, or traditions of an Indian child’s tribe

*» TPRis not required




Y ori Similavitiee Rotweoen TCA and

Conventional Adontion fov a Devendont

Indian Child

Dependents of California v v
Concurrent permanency plan to FR 4 v
Uses ICWA standard for placement preferences v v ;
Uses the State court v v
Optional plan v v
Noticing required v v
Applicant does not have to be Native American (However, ICWA v v
placement preferences apply.)

v

Home study

Adam Walsh background checks

Adoptive placement v v




T A1 STmiflarvitioc Rotweoen TOCA and

Conventional Adontion fov a Dovendont

Imdian ChilA

AAP Benefits v v
Supervision of placement v v
Finalized in State court v v
Once finalized, adoption recognized in U.S. v v
Legal rights are vested with adoptive parents once adoption is v v
finalized

Set aside v v
Grievance review hearing for agency’s decision v v

Promotes safety, permanence, and well being for the child v v




U oa1 Dictinctionce Retween TOCA and

Conventional Adontion fov a Dovendont

Imndian Child

Requires TPR to finalize NO YES
Parents’ legal rights in tact YES, but NO i
modified in
the TCAO
Mandated consultation with child’s tribe YES NO, but should
consult with tribe
on any ICWA case
Main provisions found in WIC 366.24 Family Code

Requires testimony of qualified expert witness for 366.26 ~ NO,no TPR YES
hearing

Requires consent of child age 12 years and older NO, but wishes  YES
of child remain

important




Stevs of Tribal Customarv
Adoption...

¢ An Indian child that is subject to a plan of Family
Reunification in state court is identified, as part of
concurrent Plann ng, as ellglble for customary adoption. All
] g ude CA A CC current plan option.
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PROCESS: Conventional Adovtion vs. TCA

Detention hearing
J/D hearing

366.21 (e) Review hearing

3 66 f) Rev1ew Hearlng
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Home Studv

Home Study:

¢ The Tribe may conduct its own home study or designate an
agency to conduct the TCA home study.
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Mandatorv Elements of a
TCAO

The TCAO, in combination with the State Court Order of Adoption,
will represent the legal framework of the modified relationships

of the Indian child.
AO must address the “mandatory issues:
rth parents/Indian
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TCAO Process

» The Tribe develops the TCAO.

S Th T parties may provide ev1dence to the Tribe
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TCA Process

¢ The Court shall continue the Permanency Planning
Hearing for 120 days (an additional 60 days may be
granted if needed and less than 120 days can be
juested) for t ribe to file the Tribal Customary
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TCA Process

*¢* The court will either afford Full Faith and Credit to the
TCAO or it will not. If FF&C is not offered, the Tribe, and

possibly the parties, must address the issue.
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Full Faith and Credit

"Congress has enacted legislation that

es ’; e and federal courts to glve
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TCA Process

Once the court affords FF&C:

>The chlld is e lig 1ble for adoptlve placement
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TCA Process

o After FF&C is afforded, the court shall set a hearing to
finalize the adoption upon the filing of the adoption

petltlon WI 366. 26(e) (2)
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Report Regquirvements

366.24(f) - The Judicial Council shall adopt rules of court and
necessary forms required to implement tribal customary adoption as
a permanent plan for dependent Indian children. The Judicial Council
shall study California’s tribal customary adoption provisions and

thelr affects on chlldren birth parents, adoptive parents, Indian
.,_u gcourt and shall report all of its findings to

A"F




Data Collection

Ann Gilmour, Attorney
Center for Famlhes Chlldren & the Courts
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Successes, Challenges, & Concerns

¢ 20 completed TCAs - throughout the State

12 TCAs in proce




Successes, Challenges, &
Concerns

*+TCA has generally well received by the Tribes,
State Court and famlhes
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Successes, Challenges, &

Concerns

“*Changing the birth certificate is not required by
law
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Successes, Challenges, &
Concerns

** Need more dlscussmns and educatlon for Tribal




Successes, Challenges, &
Concerns

¢+ The Special Projects code is not being consistently
used to report and track these cases!
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Successes, Challenges, &
Concerns

 The ]V-320 the .26 orders - MUST be
omplete 01 nt;y vorker or County
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Legislation

. The TCA statute has a sunset provision
—whichn -J that unl SS the Leglslature

s a bill au-s .ﬁ- eleting the




Resources

e All County Letter (ACL) No. 10-17,
http://www.dss.cahwnet.gov/lettersnotices/entr
_esiaekinto _..__. 010/10 17 Ddf




Resources

 California Indian Legal Services
(CILS) h_tt) / / WWW. calindian.org
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